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The 1925 Geneva Protocol

Dr. Jean Pascal Zanders

3.1. Introduction

17 June 2025 marks the centenary of the signing in Geneva of the Prorocol for
the Probibition of the Use of Asphyxiating, Poisonous or Other Gases, and of
Bacteriological Methods of Warfare.! The agreement is still in force, and as of
1 April 2025, 146 states are party to it. The document is short, barely one
page. Yet, it has had a tremendous impact on the control of chemical and
biological weapons (CBW). Being part of the laws of war, it did not constrain
the acquisition and stockpiling of CBW in itself. However, delegitimising
chemical and bacterial warfare methods laid the foundations for the
comprehensive elimination of both weapon categories decades after its entry
into force on 8 February 1928. At the height of the Iran-Iraq War (1980-88),
the Geneva Protocol offered the legal foundation for establishing the UN
Secretary-General’s Mechanism to investigate allegations of CBW use in 1987.
Its language also helped to define CBW use as a war crime in the 1998 Rome
Statute, which established the International Criminal Court. Most countries,
legal scholars and academics now view the Geneva Protocol as having entered
customary international law, thus binding states irrespective of whether they
have ratified or acceded to it.

After briefly introducing the Geneva Protocol, this chapter describes the
establishment, structural organisation and early work of the League of Nations.
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It then focusses on the arms reduction activities and how chemical and
bacteriological entered the technical discussions. As the League’s work was
progressing, the United States convened the Washington Naval Conference,
which produced a Convention that proscribed chemical warfare. While it
galvanised work in the League, the document never entered into force and
was never presented to states beyond the participating Great Powers for
signature. However, as the next section describes, the Washington Convention
gave greater legitimacy to efforts in the League to characterise future chemical
and bacteriological threats. With the completion of a report in 1924, the
work ended. The next part describes in depth the debates on chemical and
bacteriological warfare in the Arms Traffic Conference and how they led to
crafting the Geneva Protocol. The concluding section reflects on the League’s
work between 1920 and 1925 and how proponents and opponents of a global
rule against CBW contributed to framing the norm embedded in the Geneva
Protocol. It ends with an overview of the agreement’s legacy over the past
century.

3.2. The Prohibition on CBW Use

The Geneva Protocol frames the prohibition on CBW use in two paragraphs.
The first preambular paragraph reiterates the existing condemnation of
chemical warfare in earlier treaties and defines what was then understood to
be a chemical weapon:

Whereas the use in war of asphyxiating, poisonous or other gases, and of
all analogous liquids, materials or devices, has been justly condemned
by the general opinion of the civilized world ...

The first operative paragraph invites states not yet party to an earlier
international agreement banning chemical weapon (CW) use to join the
prohibition and extends this prohibition to the use of bacteriological methods

of warfare:

That the High Contracting Parties, so far as they are not already Parties
to Treaties prohibiting such use, accept this prohibition, agree to extend
this prohibition to the use of bacteriological methods of warfare and
agree to be bound as between themselves according to the terms of this
declaration.
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The latter paragraph also specifies that ‘the High Contracting Parties ... agree
to be bound as between themselves according to the terms of this declaration’.
This formulation has two significant implications. First, the Geneva Protocol
is a contract, meaning the agreement no longer applies if one party breaks it
(by using CBW). Second, the clause, ‘agree to be bound as between themselves’
means that the parties have pledged to each other rather than individually to
the Protocol. Given that the Protocol does not restrain the development,
production and stockpiling of CBW, the implications of both elements are
twofold: if a belligerent violates the Protocol, then another party to the conflict
has the right to retaliate with CBW, and the Protocol does not constrain a
belligerent if the adversary has not signed up to the agreement, is not recognised
as a sovereign state (e.g. a colony), or is a non-state entity (e.g. an insurgent
group).

To emphasise the points, multiple governments expressed a reservation or
added a clarification upon ratification or accession along the lines that they
‘shall be bound by the Protocol only in relation to States that have ratified it
or acceded to it and shall cease to be bound by the Protocol vis-a-vis any State
whose armed forces or whose allies’ armed forces fail to comply with the

Protocol’s provisions’.?

This situation stands in stark contrast to the 1972 Biological and Toxin
Weapons Convention (BTWC)? and the 1993 Chemical Weapons Convention
(CWC).# Each state party commits itself separately to those treaties. The
formulation ‘never under any circumstances’ in both treaties points to the
continued application of the prohibitions irrespective of the actions or
violations by another party or non-party. Most parties have now withdrawn
their reservations to the Geneva Protocol to avoid any contradiction with the

disarmament agreements.

Notwithstanding its shortcomings, the Geneva Protocol represented a
significant advance for the laws of war and international humanitarian law in
the 1920s. It has held up the norm against CBW in the face of serious challenges
over the following decades.

3.3. The 1919 Versailles Treaty and the League of Nations

The Armistice of 11 November 1918 ended fighting in the First World War.
Within a few months, the Paris Peace Conference set out to craft the Covenant
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of the League of Nations and negotiate the peace treaty with Germany. Both
components became part of a single document, the 1919 Versailles Treaty.

3.3.1. The principal bodies

The League of Nations comprised three principal bodies, the Council, the
Assembly and the Secretariat. The Council supervised the implementation of
the Covenant and handled international disputes as they arose by unanimously
deciding on an agreed course of action. The Covenant foresaw five permanent
Council members representing the victorious Great Powers of the First World
War and four non-permanent members elected by a two-thirds majority of
the Assembly. With the inclusion of smaller states as non-permanent members,
unanimous decision-making safeguarded Great Power interests because it
bestowed on any state sitting on the Council a e facto veto power.® As the US
Senate failed to ratify the Treaty of Versailles in March 1920,” the four
permanent members were Britain, France, Italy and Japan. In 1922, non-
permanent membership rose to six, and the number expanded further over
the next few years. Germany received a permanent seat, and Poland and Spain
occupied the two newly created semi-permanent seats in 1926. Except in 1920,
its first year of activity, the Council habitually met four times yearly.

The Assembly represented all League members. Each state appointed three
delegates but only had one vote. The body’s authority equalled that of the
Council. However, contrary to the Council, which safeguarded Great Power
interests, the Assembly represented all League members. They exerted their
participative power by voting on candidate non-permanent Council members,
focussing on a broad swath of issues, setting the Assembly’s agenda through
revising the proposal drawn up by the Secretary-General, and their ability to
debate the urgent issues of the day. The press closely followed the Assembly’s
annual meetings, enabling its members to have a global impact on public
opinion and exert pressure on national politicians and government officials.?®
The Assembly met annually in September, but one or more states could request

an extraordinary session if a majority of League members endorsed the call.

Headed by a Secretary-General, the Secretariat was the League’s administra-
tive structure. Staffed by around 700 international civil servants, it served the
Council and Assembly and supported the work of their many committees.
One of the administrative units was the Disarmament Section, which arose
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from the First Assembly’s decision to set up a temporary commission to prepare
reports and proposals for armament reductions. The Secretariat was
headquartered in Geneva. Whereas previous inter-state conferences took place
intermittently, it represented the institutional permanency of the novel
international organisation.’

3.3.2. Subsidiary bodies

The League also set up a host of subsidiary bodies. For the present chapter, the
principal ones were the Council’s Permanent Advisory Commission for
Military, Naval, and Air Questions, the six Committees of the Assembly, and
the Temporary Mixed Commission that served both the Assembly and the
Council.

Per Article 9 of the Covenant, the Council resolved to set up the Permanent
Advisory Commission for Military, Naval, and Air Questions (also known as
the Permanent Armaments Commission or PAC) on 19 May 1920. The states
represented on the Council appointed a military, a naval, and an air
representative, all military officers.

The Assembly had six principal committees, namely the
* First Committee: Constitutional Questions,
* Second Committee: Technical Organisations,
* Third Committee: Armaments and Blockade,
* Fourth Committee: Finances and Internal Organisation of the League,
¢ Fifth Committee: Humanitarian Questions, and the
¢ Sixth Committee: Enquiry into applications for admission of States
to the League, and Political Questions.
Relevant to the present analysis are the Third and, in lesser degree, Sixth
Committees.!?

On 25 February 1921, the Council set up the Temporary Mixed
Commission for the Reduction of Armaments by resolution to consider the
disarmament problem from the military and social, economic, and political
viewpoints.!! The subsidiary body reported to the Council and the Assembly
and received administrative support from the Secretariat’s Disarmament
Section.!? Unique to the Temporary Mixed Commission was the appointment
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of its members as private individuals who did not have to follow formal
government instructions. Eventually, several key capitals increasingly objected

to their lack of national accountability. The Commission wound up its activities
in 1924.13

3.4. Early Consideration of CBW in the League of Nations

Nobody denies the role of the United Nations in negotiating multilateral
disarmament and arms control treaties or further developing the laws of war
and international humanitarian law. These goals were not part of the League
of Nation’s mission. According to the preambular paragraph of the Covenant,
the League’s mission is to promote international cooperation and achieve
international peace and security through the concerted acceptance of established
understandings of international law and actions in line with these
understandings by the League’s members.'# Article 8 of the Covenant addressed
the question of arms reductions, which, in the early 1920s, essentially meant
lower national armaments, troop numbers and defence budgets. It also sought
to curb the ‘evil effects’ of the ‘manufacture by private enterprise of munitions
and implements of war’.!> The task at hand was ‘to explore those aspects of
the problem of disarmament which were not purely of a technical military
character, but might properly be described as involving political and economical
issues as well’.!® At the outset of its activities, CBW were not part of the
League’s considerations.

Three factors contributed to CW entering the deliberations. First, Part V
of the Versailles Treaty imposed strict military, naval and air restrictions on
Germany. Articles 171 and 172 forbade Germany to possess, manufacture or
import CW. It demanded that it disclose the ‘nature and mode of manufacture
of all explosives, toxic substances or other like chemical preparations used by
them in the war’.!” Both articles constituted a one-sided prohibition since all
League members had also contracted to the peace arrangements with Germany.
In view of the League’s aim for an inclusive global association, states striving
for coequal German membership (which happened in 1926) raised whether
the ban affected their legal duties too. Indeed, the preambular paragraph of
Part V of the Versailles Treaty connected Germany’s demilitarisation
requirements with one of the League’s primary objectives when stipulating
that the country undertook its obligations ‘to render possible the initiation of
a general limitation of the armaments of @/l nations’ (emphasis added).'®
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Second, the 1921-1922 Washington Naval Conference yielded several
arms limitation agreements, including one proscribing chemical warfare.!
Because the United States was not a member, the gathering took place outside
of the League. With only a limited number of invited states attending, the
League immediately strove to extend the Washington Naval Treaty to its non-
signatory members.?’ The Temporary Mixed Commission considered a similar
initiative concerning poison gas use in war but decided against taking action
because the US had not yet forwarded the treaty to the non-signatory States
for adhesion (per Article VII), and it had not yet entered into force because
not all signatory states had ratified it.?! Misgivings about the provisions on
submarines ultimately led France to refuse ratification.

The third factor was public opinion. Lord Robert Cecil, politician,
diplomat, and one of the League’s principal architects and supporters of its
goals, was the first to pry open the door to allow consideration of the
implications of chemical warfare. Great Britain submitted a question about
using asphyxiating gases as a combat weapon to the newly created Permanent
Armament Commission in July 1920.2 Its initial arguments were humanitarian
and aimed at mobilising the international scientific community to constrain
new agents development. As already noted, the PAC consisted entirely of
military experts from the countries represented on the Council. The
Commission resolved that ‘employment of gases is a fundamentally cruel
method of carrying on war; though not more so than certain other methods
commonly employed, provided that they are only employed against
combatants’. Against non-combatants, such use would be ‘barbarous and
inexcusable’. It maintained that prohibiting or limiting the production of
toxic agents in peacetime would not restrict their use in war and that banning
research in laboratories was out of the question. On preparing a regulation
prohibiting the use of asphyxiating gases, the Commission posited that this
was a question of international law and a problem for humanity and not one

for it to consider.??

During the discussion of the Commission’s recommendation, France
suggested that the Council could not go any further than existing international
law (notably, the 1907 Hague Convention and the disarmament articles in
the Versailles Treaty). Still, it conceded that the body could not refrain from
expressing an opinion because of the press’s awareness of the agenda item. The
Council, therefore, condemned the use of poisonous gases. It also referred
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back to the Commission ‘the consideration of the methods which might ensure
an effective control of the production of gas’.?* While the League remained
seized of CW with this outcome, this early exchange held several implications
for future discussions.

First, the PAC’s report revealed the League’s reluctance to develop the
laws of war further. The military officers making up the advisory body had, at
best, minimal interest in armament reductions or weapon restrictions on the
battlefield. Regardless, a much wider group of politicians, diplomats and legal
experts taking part in the meetings shared the disinclination to ameliorate the
customs and laws of war. The Covenant foresaw no such mandate for the
League. In contrast, its calls for national reductions in armaments and military
spending, curtailing the private armaments industry, and international arms
transfers were specific. Another reason for the hesitance was the rather exalted
idea among multiple delegates that the League aimed for nothing less than the
elimination of war as an instrument to settle disputes between states. Viewed
from this angle, the international organisation had no reason to waste resources
on regulating specific modes of warfare, such as the use of toxic agents. Stll,
the delegates’ awareness of public and press interest meant that curtailing CW
would eventually get back onto the table.

Second, the PAC expressed the view that targeting non-military persons
with war gases is ‘barbarous and inexcusable’. Moreover, during the Council
meeting of October 1920, the Commission’s President conceded that such
gases harmed civilians as well as troops because they ‘could not be regulated
and limited to any well defined area’. Acknowledging the impossibility of
preventing laboratory research and the production of combat gases, he
underscored the PAC’s recommendation that an examination into the
employment of gases should be authorized so as always to be in a position to
provide against their eventual illicit employment’.?> This call for legitimising
research into chemical defence and protection paired nicely with the military
mind-set of the Commission’s members. While supportive of the position not
to engage with the further improvement of the laws of war, the allusion to
defence and protection also implicitly acknowledged that characterising the
evolving CW threats merited continuing scientific and technological
investigation. This explication smoothed the path for reframing the
humanitarian appeal.
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The next year, Lord Cecil, this time sitting as representative of the Union
of South Africa (then a self-governing Dominion of the British Empire) in the
Assembly’s Third Committee on armaments, pointed out the contradiction
in the PAC’s response to the British question on chemical warfare and the
Council’s lack of action. Utilising the Commission’s points about poison gas
being an evil of tremendous proportions and the inability to limit the
consequences of its use to strictly military targets, he drove home that ‘it has
been stated that inventions have been made or perfected since the war whereby
wholesale destruction of the civil population would be possible by the dropping
of poison bombs and the like from the air, nor is there any reason to suppose
that the limits of invention in these fiendish devices have been reached’. He
used this frightful prospicience to call on the Temporary Mixed Commission
to explore and consider an appeal to the scientific community to provide
complete publicity for their research on war gases. Without secrecy, Lord Cecil
argued, the shared knowledge among nations would render the employment
of such weapons impracticable and, therefore, improbable. The Second
Assembly unanimously adopted all resolutions put forward by the Third
Committee, thereby tasking the Temporary Mixed Commission with the

question of chemical warfare.?

Third, the delegates began to come up against the dual-use nature of toxic
chemicals. It would still take some time before they characterised the challenge.
However, the awareness that many toxicants used on the battlefields also have
commercial applications fed into the reluctance to strengthen the laws of war.
As French delegate René Viviani argued in the first meeting of the Sixth
Committee of the Assembly, ‘It would be impossible to prevent the use of
poisonous gases without preventing their manufacture, and this, owing to the
nature of their composition, would be even more difficult in the case of
poisonous gas than in the case of guns and ammunition’.?”” His comment
mirrored the Temporary Mixed Commission’s task to consider arms reductions
from the military and social, economic, and political viewpoints. As the Vice-
Chairperson concluded that they had to await further instructions and data
from the League Council, no further discussion took place in the Sixth
Committee in 1920. However, by considering the poisonous substances as
commercially manufactured goods and their economic relevance, the need to
curb their production for military purposes and the international trade in
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CW was to bring them under the agenda items on conventional weapons and
munitions.

As chemical warfare was gradually insinuating itself as a security topic
into the League’s agenda, the United States was preparing the Washington
Naval Conference. Its outcomes were to impact the poison gas deliberations
that the League by itself would have never been able to achieve.

3.4.1. A treaty on limiting and banning the use of asphyxiating
gases

In his invitation to the Washington Naval Conference (12 November 1921 to
6 February 1922), US President Warren G. Harding called for ambitious
reductions in naval and land armaments. His opening address captured the

dual ambition of war prevention and arms control:

[ can speak officially only for our United States. Our hundred millions
[frankly want less of armament and none of war. Wholly free from guile,
sure in our own minds that we harbor no unworthy designs, we accredit
the world with the same good intent.*®

The League of Nations played no role in the organisation or conduct of the
conference because the United States had not ratified the Versailles Treaty and
was, therefore, not a member of the international organisation. Moreover,
Washington had invited only nine countries, of which five took part in the
naval arms limitation talks: France, Great Britain, Italy, Japan and the United
States.?” The conference also covered two other issue areas, namely territorial
and political settlements in the Asia-Pacific region and the development of
rules for control of new agencies of warfare, in separate committees. The latter
forum set up three subcommittees to consider toxic weapons, aircraft and the
rules of international law.

This choice of sub-committee themes reflected the doubts about the value
of international laws of war among the delegates of the five principal powers.
Their hesitancy recalled the Permanent Armaments Commission’s negative
stance on the League developing rules of conduct on the battlefield when is
was considering the question of poison gas. Yet, public opinion, as invoked by
President Harding in his opening address, left them with no choice but to
consider the matter. This situation was also reminiscent of earlier discussions

in the League.
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Within the confines of the sub-committee rooms, public opinion held
little sway. The one on aircraft concluded that it was impossible to prohibit
aeroplanes in war or effectively limit the number of planes or pilots. A resolution
declared that ‘the use of aircraft in war should be covered by the rules of
warfare as adapted to aircraft by a further conference which should be held at
a later date’.?® The sub-committee on chemical warfare developed a similar
logic and noted the members’” agreement in a memorandum presented in the
Committee on the Limitation of Armament of 6 January 1922:

(c) Research which may discover additional warfare gases cannot be
prohibited, restricted or supervised.

(d) Due to the increasingly large peacetime use of several warfare gases. It
is impossible to restrict the manufacture of any particular gas or gases.
Some of the delegates thought that proper laws might limit the
quantities of certain gases to be manufactured. The majority of opinion
was against the practicability of even such prohibition.

[...]

(f) The kinds of gases and their effects on human beings cannot be taken
as a basis for limitation. In other words, the committee felt that the
only limitation practicable is to wholly prohibit the use of gases against
cities and other large bodies of noncombatants in the same manner as
high explosives may be limited, but that there could be no limitation

on their use against the armed forces of the enemy, ashore or afloat.”

The similarity to the arguments used in the Permanent Armaments
Commission’s opinion on chemical warfare is striking but perhaps less
surprising when considering that the Great Powers in the League Council,
also present in Washington, acquiesced in that position. However, the United
States took exception to the conclusions in the memorandum. The chairperson
of the Committee on the Limitation of Armament read out, on behalf of the
US delegation, the report adopted by the advisory committee of the American
delegation. It included the resolution “That chemical warfare, including the
use of gases, whether toxic or nontoxic, should be prohibited by international
agreement, and should be classed with such unfair methods of warfare as
poisoning wells, introducing germs of disease, and other methods that are
abhorrent in modern warfare’. The advisory committee of the American
delegation, therefore, recommended that ‘Chemical warfare should be abolished
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among nations, as abhorrent to civilization. It is a cruel, unfair, and improper
use of science. It is fraught with the gravest danger to noncombatants and
demoralizes the better instincts of humanity’ .2

Elihu Root, a former Secretary of War and State and member of the US
delegation, then indicated that the Committee Chairperson had asked him to
prepare a resolution based on the opinion of the advisory commission of the
American delegation. He explicitly cited Article 171 of the Versailles Treaty
and referred to the Hague agreements on the use of poisons and asphyxiating
gases before reading out the draft resolution:

The use in war of asphyxiating, poisonous, or analogous liquids or other

gases and all materials or devices having been justly condemned by the
general opinion of the civilized world and a probibition of such use
having been declared in treaties to which a majority of the civilized
powers are parties—

Now, to the end that this prohibition shall be universally accepted as a

part of international law, binding alike the conscience and practice of
nations, the signatory powers declare their assent to such prohibition,

agree to be bound thereby between themselves, and invite all other
civilized nations to adhere thereto.?

Consideration of the statement continued the next day. Representatives
from the other powers associated themselves with it, which, with a few minor
editorial modifications, became Article V of the Treaty Relating to the Use of
Submarines and Noxious Gases in Warfare.?

A year later, the Conference on Central American Affairs adopted the
Convention for the Limitation of Armament. Five countries signed it on
7 February 1923 and the accord entered into force on 24 November 1924. Its
Article V adopted the essence of the prohibition on chemical warfare in the
Washington Treaty:

The contracting parties consider that the use in warfare of asphyxiating

gases, poisons, or similar substances as well as analogous liquids, materials
or devices, is contrary to humanitarian principles and ro international
law, and obligate themselves by the present convention not to use said
substances in time of war.”
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In addition, the Fifth International Conference of American States, held in
Santiago, Chile, from 25 March to 3 May 1923, recommended that
participating states prohibit ‘the use of asphyxiating or poisonous gases and
analogous liquid material or devices as indicated by the Washington treaty of
February 6, 1922’3 However, the text did not equal a legally binding
instrument. On 11 April, Chile moved to exclude the topic of armaments
limitation from the conference agenda. Instead, it proposed separate
negotiations between the nations concerned and a declaration of principles
based on the treaties concluded at the Washington Naval Conference.”

3.4.2. Addressing the CW threat in the League

1922 was the year in which chemical warfare began featuring more frequently
in reports and discussions. The League Assembly pushed the agenda forward
despite resistance in the Council and, more specifically, the Permanent
Armaments Commission. The Council and the Assembly were coequal, but
all League members made up the latter body, and each had one vote. Smaller
countries could advance their interests by building coalitions. The Assembly’s
Third Committee on the reduction of armaments prepared key decisions for
the full Assembly, while the Temporary Mixed Commission implemented the
decisions by the Assembly and the Council. Lord Cecil continued to exert his
considerable influence in the Assembly and its Third Committee to advance

the cause against chemical warfare.

The two significant matters fuelling the debates in the League were, on
the one hand, the outcomes of the Washington Naval Conference and, on the
other hand, the rising apprehension about future modes of chemical warfare
combined with the potential impact of science and technology on the
development and production of novel toxic agents.

With the Washington Naval Conference having yielded a new international
restriction on chemical warfare, the Third Committee looked into the
possibility of extending the principles of the treaty to all League members.
Following separate proposals by the delegates for Colombia and Australia, it
resolved that ‘the Assembly requests the Council to recommend the Members
of the League and other nations to give their adhesion to the Treaty of
Washington (February 6th, 1922) in relation to the use of asphyxiating gas
and submarines in war and other similar matters’. Concrete action, however,
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was impossible because not all signatory states had yet ratified the Washington
Treaty. Therefore, the United States could not forward it to other states with
an invitation for accession. The delegate for Colombia thus suggested to
recommend the Assembly to draw up its own convention outlawing chemical
warfare. The delegate for Norway opposed the step because humankind could
only abolish war, not humanise it. The key was to seek armament reductions.?
He furthermore argued that a thorough preparatory investigation of the subject
matter should precede the transformation of the Assembly into a diplomatic
conference mandated to draw up an international code of laws. The Assembly
decided to refer the question to the Temporary Mixed Commission for further
consideration.?

Meanwhile, concern had also increased among delegates about scientific
and technological developments that could turn asphyxiating gases and other
noxious substances into devastating weapons, especially if used against urban
populations. The emergence of aeroplanes with more powerful engines
extending their range and bombload fed this ominous vision. In the early
1920s, strategic thinkers on air power, such as Italian General Giulio Douhet
and US General William ‘Billy’ Mitchell, were advocating the integration of
chemical weapons in aerial warfare.® Their writings led some to envisage
apocalyptic chemical bombing raids against cities, leading to human losses
beyond anything experienced thus far. These appraisals especially helped Lord
Cecil reframe the humanitarian arguments for action by the League.

As indicated earlier, the Second Assembly (1921) resolved that the
“Temporary Mixed Commission be asked to examine — in consultation with
the Permanent Advisory Commission — whether it is advisable to address an
appeal to the scientific men of the world to publish their discoveries in poison
gas and similar subjects, so as to minimise the likelihood of their being used in
any future war’.*! The next year, the Temporary Mixed Commission examined
how to implement the resolution. It addressed the question to the Committee
on Intellectual Cooperation to advise how to enlist the cooperation of scientists.
The committee responded that it could not suggest any ‘methods by which
scientific men throughout the world can be induced to publish their discoveries
concerning poisonous gases and the development of chemical warfare’.
Consequently, the Temporary Mixed Commission concluded that the proposed
exercise served no valuable purpose and considered that even if such an appeal
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to scientists were made, it would not contribute to achieving the Assembly’s

aim to minimise the likelihood of toxic agents being used in any future war.4?

Lord Robert Cecil (South Africa) countered the setback. He pointed out
possible future developments in chemical warfare and envisioned the discovery
of even deadlier toxic agents:

Nor is poison gas the only example of the future development of chemical
warfare; explosives grow yearly in strength and destructive effect; bombs
which in the late war were regarded as formidable are already of
insignificant power compared with those which will be used in future
wars, and there is the whole department of bacteriological attack which

may be developed as science progresses.

He, therefore, appealed to his colleagues in the Temporary Mixed Commission
to set up a small committee that could

collect, partly from existing publications and partly by enquiries from
experts, the facts necessary for such an exposition without trending upon
any secrets or giving information which might be utilised in undesirable
ways. What is wanted is not information as to the technical methods by
which these things can be made or employed, but as to whar will be the
result of their manufacture and use.*® (Emphasis added)

The underlined clause mattered because it moved the consideration of
chemical warfare away from a ban under the laws of war and closer to some of
the core issues under discussion in the League. Information sharing sought to
appraise the public of the evolving threats and thus have governments counter
them with necessary measures to protect the population. According to the
reasoning, such steps would reduce the likelihood of chemical warfare. Hence,
the Temporary Mixed Commission acquiesced to the requested small

committee:

Resolution VII (a) The Assembly, having considered the report of the
Temporary Mixed Commission on the subject of the development of
chemical warfare, approves its action in establishing a special Sub-
Committee to report on the probable effects of chemical discoveries in
Sfuture wars, and requests the Council and the Temporary Mixed
Commission to take every possible measure to secure the fullest publicity
for the report of this Sub-Committee.**
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Lord Cecil’s intervention was consequential for a different reason, too. It
included the first reference to bacteriological warfare in publicly available
League records. As cited earlier, the report of the advisory committee of the
American delegation at the Washington Conference referenced the hostile use
of germs in passing. Still, delegates there did not act on the topic. In contrast,
Lord Cecil’s intervention linked the feasibility of bacteriological warfare to
scientific advancements, thereby providing a sufficient motive for the League
to also investigate germ weapons.

The ‘Special Committee on the probable effects of chemical discoveries’,
as the sub-committee was formally labelled, began its work in 1923. In his
report to the Fourth Assembly, Edvard Bene$ (Czechoslovakia) amplified the
concerns about the impact of ‘modern discoveries in the domains of chemistry
and bacteriology’ on the changing nature of warfare. “War being in itself a
relentless struggle for life, chemical and bacteriological weapons emphasise
the inhuman quality of this struggle and heighten the dangers of war to such
an extent as to threaten the very existence of mankind and civilisation.” For
this reason, the Special Committee, consisting of Lord Robert Cecil (Great
Britain again), Vice Admiral John Roderick Segrave (Great Britain), General
Alberto de Marinis (Italy) and Lieutenant-Colonel Edouard Réquin (France),
were consulting with eminent bacteriologists and chemists in preparing the
report suggested by the Third Assembly.%>

Despite the opposition to having scientists publish their latest innovations
in chemistry and bacteriology to allow societies to prepare themselves for
chemical and bacteriological warfare, the Special Committee solicited the
opinions of thirteen internationally renowned researchers. Four of the eight
invited chemists and all four bacteriologists responded:%

[. Chemists

* Prof. Angelo Angeli, Institute of Higher Studies, Florence
* Prof. André Mayer, College de France, Paris

* Senator Emanuele Paterno, 9th Marquess of Sessa, University of
Rome

* Prof. Joaquin Enrique Zanetti, Columbia University, New York
II. Bacteriologists

e Prof. Jules Bordet, Pasteur Institute, Brussels
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¢ Prof. Walter Bradford Cannon, Harvard Medical School, Boston,
MA

* Prof. Thorvald Madsen, State Serum Institute, Copenhagen

* Prof. Richard Friedrich Johannes Pfeiffer, University of Breslau
(Wroc3aw)

The Special Committee’s report summarised the experts’ insights and opinions.
It discussed the various modes of chemical warfare, described the effects of
the different types of chemical warfare agents on humans, animals and
vegetation, and looked into the possibilities of protection against chemical
weapons. It considered the possible effects of fresh discoveries. Mainly because
the agents used in the First World War were commonly used in industry during
peacetime, the experts did not exclude but considered it unlikely that the
possible discovery of new toxicants would affect other bodily functions. One
expert also dwelt on the consequences of gas use on a country’s sources of
wealth. He reflected on the possible consequences of large-scale air-delivered
gas bombs filled with toxic agents against cities, industrial sites or mine pits
and galleries. While the scenario was not implausible, he thought it would no
longer be a matter of purely chemical action, given the evolution of high
explosives and the introduction of new incendiary materials.

The CW part of the report concluded that the problem of protecting the
civil population still needed to be resolved. It also noted that a neighbour with
a large chemical industry having hostile intentions could acquire immense
superiority if it were to conduct secret research into injurious substances, then
manufacture them in large quantities in any of its chemical works, and then
launch an unexpected attack against any unprepared population. As such, the
question of chemical warfare became one of international security and stability

and, hence, one of the League’s ultimate goals of war prevention.?

The much shorter section on bacterial warfare noted the absence of such
weapon use in the First World War. Still, the experts could not exclude such a
possibility in view of the future development of bacteriological science. With
typhus, cholera or plague in mind, they had difficulty imagining the military
utility of bacteriological warfare because the spread of germs could neither be
measured nor localised. The pathogens would affect the civilian population
and cross borders, and the epidemic might continue even after hostilities had
ceased. They doubted the feasibility of preparing streptococci, staphylococci,



50 [ 50 Years of the Biological Weapons Convention

anthrax spores or glanders bacilli for the poisoning of weapons as the germs
would lose their potency if prepared beforehand and allowed to dry on metallic
surfaces. They also questioned whether the agent, if placed in a projectile,
might resist the shock of discharge, heat and violence of an explosion. Only a
release from an aeroplane of glass globes filled with germs presented a danger
in their mind. There was less consensus in the group about the capacity to
destroy a country’s livestock or crops. In conclusion, the Special Committee
posited that while the bacteriological arm could not paralyse an enemy’s
defences, scientific progress may yet turn it into a formidable future weapon
and, therefore, had to be monitored.*?

3.5. The end of the beginning of the League of Nations

1924 was a turning point for the League. It was the year governments ended
the internationalist and broader societal representation in the organisation.
They did not extend the mandate of the Temporary Mixed Commission and
took charge of the weapon control agenda. Great Britain and France, in
particular, thought that disarmament initiatives with their many security
implications were governmental prerogatives and should not originate with a
body whose membership, while appointed by countries, sat in their own name.
Commission proposals had also often fallen foul of institutional opposition
in capitals or got rejected by a new government after elections. The Permanent
Armaments Commission, established under Article 9 of the Covenant and
comprised of military officers answerable to their respective governments, also
safeguarded national interests. The Temporary Mixed Commission had its
supporters, mostly among smaller powers who could influence policy outcomes
through their numbers and coalition-building strategies. It was where matters
of weapon control not originally on the League’s agenda could be explored
and framed for diplomatic consideration. Yet, none of them came to fruition,
the root cause being the League’s lofty vision of war elimination based on the
twin pillars of armament reductions to strictly minimal levels and mutual
security assurances. In pursuing this grand ambition, the international

organisation could not escape certain realities.

Foremost, the League did not enjoy universal membership. Non-members,
such as Germany or the nascent Soviet Union, could pose serious present or
future military threats because the arms reduction requirements did not apply
to them. The United States, the great inspirer of the League’s Covenant, had
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failed to ratify the Versailles Treaty and resisted engaging with new diplomatic
initiatives emerging from Geneva. Many League members, not the least France,
continued to look at Washington as the premier guarantor of peace.

Second, countries had divergent threat perceptions. Great Britain,
separated from the continent by a sea, had significantly reduced its military
and naval power straight after the armistice and felt less concerned about
European developments than the rising disturbances in its oversees territories.
France and Belgium nurtured long-term fears of Germany’s economic,
industrial and military resurgence. They refused to draw down their military
capacities or abolish conscription and were desperate for security assurances
from their erstwhile allies. The First World War had broken up empires in the
eastern part of Europe. Most new countries faced internal turmoil, fierce border
disputes, or existential threats from big neighbours.

Third, the large powers, in particular, shunned the proposed mutual
assistance commitments with their automatic obligation to rescue a third party
or transfer of sovereign authority to declare war to supranational decision-
making.

Finally, the League’s quest for deep military cuts sat uncomfortably with
smaller countries because their national industrial and scientific base was too
small to mobilise sufficient resources to face off an aggressor in time. The
League’s recurrent efforts to curb international arms transfers and private
weapon producers in line with Article 8 of the Covenant sharply exposed
those vulnerabilities.

With these issues dominating deliberations one way or another, the League’s
achievements in security governance, armament reductions and arms traffic
restrictions eyed poor at the end of 1924. The Special Committee of the
Temporary Mixed Commission submitted its report on the probable effects
of chemical discoveries to the Third Committee, which in turn had the Fifth
Assembly request the Council ‘if it considers it desirable, to publish the report
of the Temporary Mixed Commission and, if advisable, to encourage the work
of making information on this subject generally accessible to the public’.4?
The League never officially released the report.>® During its meeting on 30
September, the Council agreed with the opinion of Mr Benes, rapporteur,
that the ‘formal Assembly resolution is in itself the best way to draw public
attention to this issue’ and that, therefore, ‘the Council has every right to hope
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that the government delegates who unanimously voted for this resolution will
make every effort to give it the widest possible publicity in their respective
countries’.’! With the termination of the Temporary Mixed Commission’s
mandate, consideration of chemical and bacteriological warfare had reached
its endpoint.

In one of its priority issue areas, restricting the international arms trade,
the League made little headway beyond bureaucratic efforts to register and
publish national reports on arms transfers. When negotiating the Versailles
Treaty in 1919, states had already determined the arms trade as a significant
contributing factor to the outbreak of the First World War. In a parallel
diplomatic process, they concluded a separate treaty, the Convention for the
Control of the Trade in Arms and Ammunition (also known as the Convention
of Saint-Germain-en-Laye).>? Opened for signature on 10 September 1919,
28 countries inked the document, and more League members acceded in the
following months. Despite its involvement in the negotiations, the United
States withdrew from the multilateral engagements. It refused to ratify the
Versailles Treaty and ignored the Convention of Saint-Germain-en-Laye. As a
consequence, the latter agreement never entered into force. It no longer had
any representation in Geneva, and the State Department left correspondence
from the organisation unanswered.>?

Realising that the Convention of Saint-Germain-en-Laye was not going
anywhere and that the United States had to be part of an arms trade agreement,
the League set out to craft a new treaty in 1923. On September 27, 1924 the
Fifth Assembly of the League of Nations resolved to convene a conference of
members and non-members on questions of security, disarmament, and
arbitration with the special task of producing a draft convention regulating
the international trade in arms. This agreed-upon draft was to be completed
by December 1924, together with the world’s governments’ comments, so
that it would be ready for consideration by a final acceptance conference in
May or June 1925.54

3.6. The 1925 Arms Traffic Conference

The Conference for the Supervision of the International Trade in Arms and
Ammunition and in Implements of War convened under the League’s auspices
in Geneva from 4 May until 17 June 1925. It ambitioned to finalise the
Convention for the Supervision of the International Trade in Arms and
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Ammunition and in Implements of War, whose draft the Temporary Mixed
Commission prepared in 1924 after a Council recommendation adopted in
December 1923.5°

The new conference heralded US re-engagement with multilateral
diplomacy. League members had bent over backwards to persuade Washington
to participate, even stipulating that the new treaty was to avoid ‘any clause
which might render it difficult for the Government of the United States to
ratify the Convention’.® Washington decided to observe the Temporary Mixed
Commission’s meetings in 1924.5” In December, it announced its intent to
participate in the conference. Congressman Theodore E. Burton was to lead

the US delegation.

Under the presidency of Count Carton de Wiart (Belgium), the Conference
held general discussions in plenary meetings at the opening and closing of the
proceedings, namely on 4-6 May and again on 15-17 June. He also presided
over the twenty-six sessions of the General Committee, which undertook a
first reading of the draft arms traffic convention. Whenever a delegation raised
a question of principle, the concerned draft articles were referred to the
competent technical committee for further study or preliminary drafting. Four
such technical committees were established in advance, two of which would
address questions on CBW. The Military, Naval and Air Technical Committee,
chaired by General Kazimierz Sosnkowski (Poland), examined matters
connected with armaments and met nineteen times. The Legal Committee,
chaired by Ambassador Petresco Comnéne (Romania), considered legal
questions and held seventeen sessions. At the outset, the General Committee
also established some other subsidiary committees, but they have no bearing
on the present discussion.>® Appendix 1 offers a chronological overview of the
various committees’ discussions leading to the Geneva Protocol.

3.6.1. The US and Polish proposals concerning chemical and

bacteriological weapons

In his opening statement during the second plenary meeting on 5 May,
Theodore Burton announced that he would introduce ‘certain constructive
modifications and suggestions’ at the appropriate moment, including an
important one concerning ‘additional measures to deal with the traffic in
poisonous gases, with the hope of reducing the barbarity of modern warfare’.>
The suitable setting was the General Committee, which, two days later, began
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the first reading of the draft convention. Burton intervened before the delegates
began reviewing draft Article I and expressed ‘the very earnest desire of the
Government and people of the United States that some provision be inserted
in this Convention relating to the use of asphyxiating, poisonous, and
deleterious gases’. Reinforcing the importance of this topic to his country, he
added: “This subject has been brought to the attention of our Chief Executive
(President Coolidge) and prohibition of the exportation of these gases would
meet with his express approval’. He then referred to the convention prohibiting
the use of asphyxiating gases in warfare adopted by the Washington Naval
Conference in 1922 and reminded the delegates that the agreement required
the contracting powers to seek adherence by other states to the convention.

Before reading out the first version of the US draft proposal, he listed two
significant difficulties. As the conference sought to control the international
arms trade, the deliberations centred on weapon technologies rather than the
moral and humanitarian implications of their use in war. Seeking to prohibit
the exportation of deleterious gases, he noted the need to trace ‘the dividing-
line between gases used in warfare and gases used for legitimate industrial
purposes’ and therefore proposed submission of the technical matter to the
Military Committee. The second difficulty concerned the quality between
CW-producing nations and the denial for non-producing countries to equip
themselves with such weapons as a consequence of the proposed arms trade
restrictions. A political committee, he suggested, should consider this principle
of equality.

He then read aloud the first draft of the US proposal to be submitted to
the Military Committee:

The use in war of asphyxiating, poisonous or other gases and all analogous
liquids, materials or devices has been justly condemned by the general
opinion of the civilised world, and a prohibition of such use has been
declared in treaties to which a majority of the civilised Powers are parties.
The High Contracting Parties therefore agree absolutely to prohibit the
export from their territories of any such asphyxiating, poisonous or other
gases, and all analogous liquids, intended or designed for use in connection

with operations of war.”°

Several countries endorsed and commented on the US initiative. General
Kazimierz Sosnkowski (Poland) immediately proposed to add bacteriological
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warfare, insisting that ‘such action [is] absolutely indispensable in order to
render war less terrible by prohibiting barbarous weapons the use of which is
a disgrace to our civilisation’.

Associating himself with the US initiative, Joseph Paul-Boncour (France)
commented that the Military Committee would have to ‘define, if possible,
the characteristics of gases and chemicals which cannot be utilised in war, or
of those which can be utilised both for warlike and non-warlike purposes’.
Rear-Admiral Augusto Carlos de Souza e Silva (Brazil) noted that to ensure
the equality between producing and non-producing countries from the
perspective of national security, ‘the Convention on the control of the
International Trade in Arms, Munitions and Implements of War must be
supplemented by a Convention on the private manufacture of arms. If therefore
we adopt the American proposals, it will be in the hope that the draft
Convention will provide guarantees that there will be no inequality between
the various countries as regards the employment of poison gases.” He proposed
to submit the question to the Legal Committee.

A second substantive comment came from Hungary. Dr Zoltdn Baranyai
highlighted the importance of protection against asphyxiating gases and
therefore advanced that means of defence against chemical warfare be excluded
from the export prohibition. He was sensitive to the issue because, like Germany
under Article 171 of the Versailles Treaty, Article 119 of the Treaty of Trianon
forbade Hungary the possession, manufacture and importation of chemical

weapons.©!

By the next morning, the United States, Poland and Hungary had formally
submitted their proposals. Burton introduced two alternatives. The first corres-
ponded to the text he had read out the day before. The second one avoided
references to other treaties and called for the exportation prohibition and
adequate penalties to apply in all territories under a state’s jurisdiction or control:

1o the end of lessening the horrors of war and of ameliorating the
sufferings of humanity incident thereto, the High Contracting Parties
agree to control the traffic in poisonous gases by prohibiting the
exportation of all asphyxiating, toxic or deleterious gases and all analogous
liquids, materials and devices manufactured and intended for use in
warfare under adequate penalties, applicable in all places where such
High Contracting Parties exercise jurisdiction or control.®*
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Poland, contending that ‘the materials used for bacteriological warfare
constitute an arm that is discreditable to modern civilisation’, requested that
‘any decisions taken by the Conference concerning the materials used for
chemical warfare should apply equally to the materials employed for
bacteriological warfare’.%> Hungary, finally, requested to insert the following
phrase at the end of the US amendment: ‘... it being understood that such
import and export prohibition shall not apply to methods of defence against
asphyxiating, poisonous, or other similar gases employed as a means of

warfare’.%4

The meeting then adopted the President’s proposal to refer the texts to
the Military and Legal Committees. It also accepted his suggestion that the
Legal Committee start first because it did not yet have any work in hand.

3.6.2. Legal uncertainties

The Legal Committee formed a three-person sub-committee to study the CBW
proposals on 11 May.% It reported back eight days later. Its members were
unable to recommend a unified course of action. They proposed two
alternatives. The first option would be to insert a special provision prohibiting
the exportation of poisonous gases in the Arms Traffic Convention. The second
one would be to abandon the drafting of an article. Instead, a provision under
which the contracting parties undertake to prohibit the use of asphyxiating,
poisonous and other deleterious gases could be inserted or annexed to the

Final Act.%°

A significant challenge had emerged during the deliberations. From a
legal viewpoint, it did not seem possible to conclude that international law
prohibited the use of toxic agents in war. Dr Titus Komarnicki (Poland) noted
that the Washington Treaty banning asphyxiating gases amounted to a moral
condemnation and attempted to embody the prohibition in international law.
Baranyai (Hungary) accepted that the agreement had not yet entered into
force but countered that all parties to the Treaty of Versailles ‘were expressly
prohibited from using such weapons under Article 171. Allan W. Dulles
contended that the US proposal was intended to remain within the limits of
the draft Arms Traffic Convention because otherwise, delegates would be
obliged to seek new instructions from their respective governments, thereby
causing delays. As the United States had ratified the Washington Treaty, its

position was clear.®
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In the absence of a consensus view on the legal status of chemical warfare
under international law, Mr Eduardo Cobian (Spain) reported the four main
opinions back to the General Committee on 20 May with the request to either
settle the matter directly or to communicate to the Legal Committee its decision
on each one of the opinions with an indication how the Legal Committee
should proceed. The options were:

(a) Prohibition by means of an Article in the Convention of the
exportation of asphyxiating, poisonous or other similar gases, and all
analogous liquids, materials or devices;

(b) A declaration, either in the Final Act or in a separate document, laying
down that the use of the said gases in time of war is contrary to
international law;

(c) A statement in a suitable Article of the Convention that the use of
gases in war is prohibited by international law;

(d) To allow, in regard to the exportation of the means of defence referred
to in the Hungarian amendment, an exception to be made to the
conditions laid down in the Draft Convention.®

The Legal Committee would not again be involved in the consideration of
CBW. Its report was significant for three reasons. First, the Legal Committee
scrutinised the US proposal together with the Polish and Hungarian
amendments in function of Article 3 of the draft Convention. This provision
proposed authorising the High Contracting Parties to grant export licences
for ‘arms, munitions and implements of war’ provided their ‘use is not
prohibited by international law’.®” The unequivocal determination of whether
CBW employment on the battlefield is illicit was, therefore, critical for
integrating the US amendment into the Convention. The Legal Committee’s
hesitation implied that such a determination was wanting and a separate
document or declaration might be necessary to prohibit their use expressly.
Second, the technical committees were to advise the General Committee on
an article-by-article basis. The preparation and transmittal of the report on
the US proposal, separate from the article review, de facto implied that no
universal legal norm against the use of asphyxiating gases in war was in force.
Third, if the General Committee were to accept alternative (a), (b) or (c), the
delegates could not avoid grappling with the dual-use nature of many toxic
chemicals to prevent interference with their legitimate international trade.
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3.6.3. Separation of chemical and bacteriological warfare from the
main convention

As it turned out, the General Committee forwarded the options to the Military
Committee with the specific request to examine suggestions (a) and (d), which
took it up in its 15th meeting on 26 May. General Sosnkowski chaired the
Military Committee. Hence, he could not advocate Poland’s interests. Dr
Komarnicki performed this function. Still, when presenting the General
Committee’s request, he noted that both options ‘corresponded to the proposal
of the United States of America and to the supplementary proposals of the
delegations of Hungary and Poland,” even as the text did not refer to
bacteriological weapons. He furthermore remarked that alternatives (b) and
(c) deviated from the Military Committee’s terms of reference, an opinion the
United States shared.”’

The delegates came straight to the point. They were virtually unanimous
in their opinion that a ban on the trade in toxic chemicals had little to no
value without an overall prohibition on chemical warfare. The greatest support
for the US proposal came from countries that had signed the 1922 Washington
Convention Relating to the Use of Submarines and Noxious Gases in Warfare
and, perhaps surprisingly, Germany (which was bound by the CW prohibition
in the Versailles Treaty). In 1925, the Washington Convention had not entered
into force, nor had it been opened for signature to other states. Smaller powers,
therefore, tended to distinguish between refraining from CW use in war and
disarmament, implying non-production of CW. Having a Great Power not
taking up the disarmament commitment signified that smaller countries would
have to find means to manufacture poison gas for themselves if the US-proposed
trade restrictions were to be adopted.”!

General de Marinis, whose country, Italy, had signed the Washington
Convention, discerned a hierarchy of importance between, on the one hand,
the prohibition of gas and chemical warfare and, on the other hand, the
prohibition of international trade in gas. Without the former, the gas-producing
powers would gain a disproportionate advantage to the detriment of the non-
manufacturing countries. He added that ‘international law contained no
provision prohibiting the use of gas by countries’ and continued that ‘to prevent
trade in gas, it would be necessary for all States to undertake not to have
recourse to chemical warfare’. He concluded that ‘the prohibition of the traffic
in toxic products was in reality of far less importance than the wider undertaking
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— above all, from a practical point of view'. He was uncertain whether the
Arms Traffic Conference could insert such a ban in the draft convention but
noted that the Legal Committee left the option open.”?

De Marinis’s intervention shaped the subsequent discussion and prompted
Komarnicki to propose a resolution for inclusion in the Final Act of the

Conference:

That all delegates should request their respective Governments to grant
to the delegates at the forthcoming Conference on the Manufacture of
Arms and Implements of War the necessary plenary powers authorising
them to take in the name of their Governments engagements tending to
the absolute probibition of the use of toxic gases and methods of
bacteriological warfare.

Furthermore, the Conference requests the League of Nations to place on
the agenda of the forthcoming Conference on the Manufacture of Arms
and Implements of War the question of the prohibition of chemical and
bacteriological warfare.”

In other words, Poland suggested moving the framing of an absolute prohibition
on chemical and bacteriological warfare to an upcoming conference at the
heart of the League’s arms reduction mission. The delegates voiced their support
for the idea.

The next morning, it was clear that the debate had taken a decisive turn.
Delegates now had two draft resolutions in front of them. Great Britain and
Italy had introduced a second text. In its essence, it corresponded with the
Polish submission but recommended the convening of a special conference
rather than transferring the question to the Conference on the Manufacture
of Arms and Implements of War. During the meeting, Ambassador Hugh S.
Gibson presented a new version of the original US amendment:

The use in war of asphyxiating, poisonous or other gases, and all
analogous liquids, materials or devices having been justly condemned
by the general opinion of the civilised world, and a probibition of such
use having been declared in treaties to which a majority of the civilised
Powers are parties:

The signatory Powers, to the end that this prohibition shall be universally



60 1 50 Years of the Biological Weapons Convention

accepted as a part of international law binding alike the conscience and
practice of nations, declare their assent to such probibition, agree to be
bound thereby as between themselves, and further agree to prohibit the
exportation and importation of all such asphyxiating, poisonous or other
gases.*

He acknowledged that certain parts fell outside the Military Committee’s
competence but thought that the General Committee could benefit from the
body’s insights.

Two new issues came to the fore: the adherence of all gas producers to a
convention prohibiting chemical warfare and whether the current or a future
conference should negotiate the agreement. As had been the case in many
League meetings since its inception in 1920, Russia’s position outside of the
association drove the security preoccupations of many Nordic and East
European members. While Germany was constrained by the CW clauses in
the Versailles Treaty and was participating in the Arms Traffic Conference,
and the other Great Powers had signed the Washington Convention on
asphyxiating gases, Russia was not party to these arrangements. Ahead of the
conference, Moscow had expressed reservations about restricting the arms trade
and, in de Marinis’s words, ‘it would certainly make reserves concerning the
use of toxic gases’. Russia’s absence might impede the Arms Traffic Conference
from concluding a convention. De Marinis also posited that the likelihood of
Russia joining the Conference on the Manufacture of Arms and Implements
of War, which Poland had suggested as the negotiation forum, was highly
unlikely. Hence, he supported the Anglo-Italian call for a special conference,
which Russia might be persuaded to join.

Switzerland challenged that the Polish and Anglo-Italian draft resolutions
precluded any immediate progress on the CW question. Admiral de Souza e
Silva (Brazil) observed that the Military Committee had already arrived at
two important conclusions, namely (1) export restrictions would place non-
producing countries at an enormous disadvantage and (2) a powerful nation
remaining outside of the convention would also put producing countries
adhering to the restrictions in a position of dangerous inequality. Meanwhile,
the technical committee had not yet begun considering solutions. The Admiral
proposed some practical steps.

Poland associated itself with the Anglo-Italian draft resolution after both
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countries had accepted to include bacteriological warfare in their text. De
Marinis put forward a new comprehensive draft resolution that included the
committee conclusions as framed by Brazil and the call for a special conference
to prohibit chemical and bacteriological warfare. Gibson expressed
disappointment about the lack of a recommendation based on the US draft
but understood that several aspects of the proposal fell outside the technical
committee’s terms of reference. He reserved the right to return to the matter
in the General Committee. Switzerland did likewise regarding its concern
about the lack of immediate action. With the acceptance of some textual
modifications to reflect a factual rather than a political reality, all delegations
unanimously adopted the resolution text. Still, some countries preferred the
US proposal, and some voiced their misgivings about the special conference’s
prospective element.

The day ended with the appointment of a drafting committee for the
report to the General Committee. The Military Committee unanimously
adopted the report on 27 May.”> At this point, it was all but certain that the
Conference would not address the matter of chemical and bacteriological
warfare in the Arms Traffic Convention.

3.6.4. Arriving at an open protocol

The General Committee considered the various chemical and bacteriological
warfare proposals at its seventeenth meeting on 5 June. Colonel E. Lohner
(Switzerland) took the floor ahead of General de Marinis, rapporteur of the
Military Committee, to clarify the purpose of a new proposal to the Conference
for insertion in the Final Act. While following closely the text adopted in the
Military Committee, he wanted the document to transmit a more positive
message and indicate that the delegates were making a ‘definite advance’. He
thus sought to draw closer to the ambitions the US expressed in its original
proposal. As he argued:

The only real difference between the text proposed by the Rapporteurs
and the suggestion which we have the honour to submit to you consists
in the fact that, while the general report contains a formula by which
the States signing the Convention on the trade in arms merely express
their intention to secure the inclusion, at a later date, of the principle of
the prohibition of chemical and bacteriological warfare in international
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law, we are of opinion that the Conference can proceed further and
recognise the existence even now of this probibition (at least as regards
the means employed in waging chemical warfare) as a binding stipulation
of international law.”®

De Marinis responded by summarising the work and unanimously adopted
conclusions of the Military Committee, emphasising the constraints placed
on the technical committee’s terms of reference. He listed the main security
concerns that limitations on the export of poisonous chemicals entailed,
including that they would not affect states with important chemical industries,
increase the insecurities of nations with a small or non-existent chemical
industrial base, and the fact that one major state was not participating in the
conference.

The Swiss intervention provoked a host of reactions. While Japan was
ready to accept the proposal that came out of the technical committee, its
delegate preferred the Swiss proposal to first condemn the use of asphyxiating
gases as a military device. Ambassador Burton spoke next. He appreciated the
Swiss opinion that

every effort should be made to conclude as far as possible a universal
Convention codifying the principles of international law and laying
down definite rules as to its application. His proposal goes further than
the others in that he maintains that the use of asphyxiating gas is now
forbidden by international law and that that law should be re-affirmed
and generally accepred.”’

He then expressed the sentiment that it may not be necessary to convene a
special conference because, with representatives of more than forty states
present, it should be possible to prepare a resolution based on the text of
Article V of the Washington Convention Relating to the Use of Submarines
and Noxious Gases in Warfare. He concluded that in so doing, the delegates
would have taken ‘a very definite step towards the universal prohibition of gas
warfare’. The document would also remain open for other countries to add
their signature. If the Arms Traffic Conference could not act, he announced
that US President Calvin Coolidge was ready to summon a special conference

to conclude such an agreement.

Almost all states that spoke aligned themselves with the Swiss and US



The 1925 Geneva Protocol 1 63

proposals. Norway expressed its long-held view that the League should not
regulate means of warfare but aim to abolish war. The delegate did indicate
that he would not oppose the work of the conference. France echoed the
Norwegian sentiments, adding its longstanding demands for collective security
and assurances that any country initiating war would face the united strength

of the civilised nations.”®

The session ended with adopting Burton’s proposal and its referral to a
drafting committee to finalise the text.

3.6.5. Finalisation of the protocol

The twentieth session of the General Committee on 8 June began with
considering the draft protocol prepared by the drafting committee. A couple
of states suggested some minor amendments to the text.

However, General Sosnkowski, who had introduced the initial proposal
to add bacteriological warfare to the original US amendment, noted its omission
in the draft protocol. He argued most forcefully to have it reinstated.

The bacteriological weapon has, so far as production is concerned, several
advantages over the chemical one. It can be manufactured more easily,
more cheaply and with absolute secrecy. Furthermore, the bacteriological
weapon is, by its very nature, capable of extending itself without constant
regulation of the factors of time and space by those who are using it. It is
sufficient to set this weapon in motion on a very small scale for its results
to become more and more terrible and widespread. Unlike poison gas,
the action of which is generally of short duration and restricted to a
limited area, cultures of microbes, if once secretly let loose in any place,
may, thanks to their speedy multiplication and their ever-increasing
virulence, easily occasion epidemics affecting great masses of men, animals
and even plants.

Among the most deadly weapons in warfare against the human race, 1
might quote: cholera, typhoid fever, plague, tetanus, glanders and
botulism. So far as animals are concerned, they may be infected in large
numbers, for instance, by cultures of the germ of glanders, cattle plague,
etc. Bacteriological warfare can also be waged against the vegetable world,
and not only may corn, fruit and vegetables suffer but also the cultivation
of useful plants, that is to say, vineyards, orchards and fields.
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Again, and this should be particularly emphasised, it is impossible to
limit the field of action of bacteriological factors once introduced into
warlike operations. The consequences of bacteriological warfare will thus
be felt equally by the armed forces of the belligerents and the whole civil
population, even against the desire of the belligerents, who would be
unable to restrict the action of the bacteriological weapons to an area

decided upon beforehand.

How can we refrain from thinking of the horrors of future wars, horrors
which will perhaps threaten whole races with extermination! We must
set ourselves against that, in the name of civilisation and of humanitarian
sentiment.”’

He concluded by proposing to reinstate the reference to bacteriological methods
of warfare.

US Ambassador Burton replied that

The subject of bacteriological warfare is not included in the instructions
of the United States delegation. The scope of our authority, however, is
5o vast that it is possible for us to reach a decision on this amendment
immediately. Bacteriological warfare is so revolting and so foul that it
must meet with the condemnation of all civilised nations, and hence my
delegation, so far as its action may be concerned, accepts this amendment

proposed by the Polish delegate.®

Following the adoption of the Polish amendment, the General Committee
accepted the protocol, subject to some final modifications by the drafting
committee. Two days later, it adopted the final text unanimously (Appendix 2).

On 17 June, the delegates signed the Protocol for the Probibition of the Use
of Asphyxiating, Poisonous or Other Gases, and of Bacteriological Methods of
Warfare on behalf of their country.

3.7. Conclusion: The Legacy of the 1925 Geneva Protocol

Article 8 of the Covenant of the League of Nations placed armament reductions
at the centre of the new international organisation’s mission. Members were
to reduce their military capacities to the lowest levels needed for national
security. However, states retained their fear that one country could secretly
build up its armed forces and launch an attack, to which the invaded nation
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could not respond anymore. There was a need for security guarantees and
mutual assistance to prevent such a situation from arising. However, countries’
threat perceptions varied considerably, and governments were not ready to
surrender their sovereign decision capacity to declare war to an international

organisation.

The League made little progress in resolving these matters. Chemical
warfare was initially not on its agenda, nor did the Great Powers display much
interest in the issue. It gradually crept up in discussions because it was possible
to raise all matters of security importance in the Assembly. During these
exchanges, bacteriological warfare emerged as a separate security concern. Given
that the Assembly represented all League members and each had one vote, the
Temporary Mixed Commission, whose members sat in their own name rather
than as a government representative, investigated topics further and reported
back to both the Assembly and the Council. Through a mix of manoeuvres,
the Temporary Mixed Commission and the Assembly were able to circulate a
report drawing on the expertise of leading chemists and bacteriologists on
possible scientific and technological developments contributing to future
chemical and bacteriological warfare.

The story of the early development of the CBW norm might have ended
then. In 1924, League members abolished the Temporary Mixed Commission,
and attention shifted to negotiating an Arms Traffic Convention and another
treaty seeking to limit armaments and weapon production. The United States,
which did not ratify the Treaty of Versailles and thus not the Covenant, resisted
participating in the League’s activities. However, it changed its position and
joined the preparations and negotiation of the Arms Traffic Convention. At
the outset of the Conference in May 1925, it submitted a proposal to restrict
the trade in toxic chemicals, noting the difficulties distinguishing between
their use for peaceful and warlike purposes. Poland immediately submitted to
address bacteriological weapons, too.

The gambit had several ramifications. First, as a technical question, it
confronted the delegates with the dual-use characteristics of toxic chemicals,
and they had no good tools to distinguish between legitimate and illegitimate

purposes.

Second, given the dual-use dilemma, the delegates realised they could not
interdict the trade in toxic gases without a universal prohibition on their use
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in war. The United States had introduced its proposal as a country that had
signed and ratified the Washington Convention outlawing chemical warfare.
Yet, that treaty had not yet and would never enter into force. This fact implied
that the delegates had to craft a universal prohibition as part of the Arms
Traffic Treaty, as a resolution inserted in the Final Act, or as a separate document.

Third, the question of restricting the export of toxic gases became entangled
with national security concerns. Non-producing countries would have no reply
when facing a rival with a big chemical industrial base. Powerful nations abiding
by the international norm could face an attacker not party to any CW restraints.
This realisation reinforced the need for a global norm to which all states had
to adhere. Moreover, it brought to the fore that only disarmament—a global
ban on CW development and production—could eliminate the threat for
everybody. The Arms Traffic Conference had no disarmament mandate. The
topic would be taken up in the preparations for the future disarmament
conference, which was already under consideration in 1925.

Fourth, as delegates did not want to defer the establishment of a global
norm to an unspecified future conference, they decided on a separate protocol
that would be open to all states to sign. With that decision, they laid the
foundation for disarmament and resolution of the dual-use dilemma. Technical
League committees would investigate the many technical questions raised
during the Arms Traffic Conference, and they would eventually come up with
the General Purpose Criterion to distinguish between legitimate and proscribed
purposes for the utilisation of toxic substances. The General Purpose Criterion
is at the heart of the definition of a biological weapon in the BTWC and a
chemical weapon in the CWC.

Fifth, Poland made sure that bacteriological warfare remained on the
agenda. Inidially, the proposal represented a mere technical addition to the US
amendment submitted at the start of the Arms Traffic Conference. It required
little explanation, and nobody opposed it. However, the evolving nature of
the debates changed the context of how delegates were framing the challenges
posed by chemical and, therefore, bacteriological weapons. When a reference
to bacterial warfare was once again dropped from consideration in the final
stages, General Sosnkowski rose to make an impassioned plea to have the
weapon category reinserted. Given that the emerging Geneva Protocol was to
be a universal declaration of a norm, bacteriological weapons required
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clarification in line with what the League had been developing for chemical

weapons over the preceding years. The inclusion of bacteriological weapons

laid the foundations for the BTWC five decades later.

Sixth, the Geneva Protocol, as an accepted universal norm against chemical
and biological warfare, offered the legal foundation for the UN Secretary-
General to investigate alleged CW use in the Iran-Iraq war in 1987. This
event eventually led the UN General Assembly and Security Council to adopt
resolutions establishing the UN Secretary-General’s investigative mechanism.

And finally, the 1998 Rome Statute establishing the International Criminal
Court drew on the language of the Geneva Protocol to define CW use as a war
crime. (An amendment later added BW use to the list of war crimes, but the
phrasing was more general.)
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